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Class of 2009 FBI Director Robert Mueller, the lead off speaker at the 2008 anr
Harry D. fADonni ed [Pimeeting, saidthat September 11, 2001 was a watershed date for the FBI. A
Patrick McLaughlin A ND Ohip many federal agencies, the mission of the bureau changed, perhaps permar
Denise E. O6Donnel} prrtoQal the role of the FBI in the national security area was to investigate
(F_“ilrcezgg/ita\%ga tacks on the United States, identify the perpetrators, arrest and convict them.
' 9-11 the role of the bureau has been to prevent attacks. Find those who are
Class of 2010 ning terrorist attacks and immobilize them.
Wayne Budd Massachusett Mueller, standing amidst the audience in his shirt sleeves, identi
J. A. ATony @ SDdexay ¢counter terrorism as the prime national priority of the bureau. Two thou
Douglas Jones ND Alabamall  agents have been moved from criminal investigations to national security.
Andrea Ordin MD California}l 5 46t s the cyber area, to prevent terrorists from penetrating our financial sy
Matthew Orwig . ' o . . . ;
Mueller said the other two priorities are public corruption and organized crirr
described organized crime in the new sense, ethic gangs of Asian, Russian, |
European, Middle Eastern participants, as well as the traditional mafia.

Mueller said the key player in the counter terrorism campaign is the S.
(Special Agent in Charge) of each office. The first metric of the SAC is to pr
another-91. His or her job is to discover if there is a terrorism chief swimmin
his waters. If so then take him and his major players off the street before the
act. Mueller said the United States has taken Afghanistan away as a major ri
but now Pakistan is becoming a new sanctuary.

A major threat is the core Al Qaeda members who carry European p
ports. Mueller said they can enter the United States without visas. He said th
a home grown group of terrorists with no ties to Al Qaeda who have emergec
prisons which bear watching. See Mueller on page 3
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Mueller continued from page

Criminal investigations in the sub prime mortgage are
have not received a lot of publicity, yet the FBI has achievec
indictments stemming from fraud in the mortgage business.

Mueller said that violent crime has remained at th
same level over the past year, yet there some very high fig
in some cities. He said one of the causes was persons ret
ing from prison.

He said the intelligence capability of the bureau hz
changed from reactive to preventative. The FBI leaders m
understand their domain, who are the players, and what is their
threat capacity. In order to carry out this intelligence function
there is a demand for foreign speaking agents in all the ethnj
areas. Mueller said the cooperation with the CIA has improve%ci.vlBASSADOR THOMAS A. SCHWE!CH
He gave the example of a terrorist suspect being picked u.B iNal LDI NG AFGHANI STAN
foreign country who has an American telephone number in his

possession. Now that number is transferred by the CIA onili&ssador Schweich began the presentation with & histon
FBI who will identify the person who subscribes to that nwg:ﬂistan. He said that the reason A{ghanistan i imgort
bk

and determine that person hatSth HtS i b Mexi f
a globalization of the FBI effort, with 80 Legats (Legal At%%\ at*theLbulsy isAe ey réinbportaton Hexis a

at Embassies) across the world. The Legats are the center
intelligence activity for the bureau. Ambassador Schweich said Afghanistan has |been tr

In response to the question whether the FBI fegys of numerous invasions since the first century, many oc
enough CPAOS . s ki | e tons by foreign powers, with the result of a haphazard le
countants to handle comﬂef he®Wd y % (gélsteh.ﬁ'h\é @ré‘eﬁs, Huns, Russians, and British all contr
white collar investigatiogate a complex white uted to the present total lack of a judicial system. Ambassa

Mueller said a white collar : Schweich said the country needs a strong leader. |Withou
should be worked the sa?}%ﬁar offenses is to strong leader, the country has always faltered. Following |

way as a drug case; find th@@t it as a dope case; Russian withdrawal there arose a strong Islamic moveme
who is involved, flip a key fis-an insider and get The Taliban brought in the strictest form of Islam. The Talik

out the middle east.

son, and then indict the fest . . invited Osama bin Laden to come to the country as jan opel
with that kdUNIiQtestilypgainst ingpasa. -
mony. t he o0 iRbbert s . O The United States had no reaction to all the turmo

until its embassies in Kenya and Tanzania were hHombed
: Mueller closed by S&.ﬂue"er 1998. The United States began to take an interest in| the aff:
ing the Departmer_lt of Justice of Afghanistan. After 9/11, the United States sent in troops
needs better_ pIannm_g_ and goals._ At present the FBI ha ﬂr{‘c own the terrorists who were behind the attagks on t
year plan with specific goals while the Department of JYSHER) states. The international aid supplied to the cpuntry |
has a one year plan. vided little funds for the judiciary.

Ambassador Schweich said a country cannot be a 2
democracy. The new constitution has no Article Il judges &
there is no semblance of a legal system. The constitution ¢

PHOTOS OF 2008

NATIONAL CONFERENCE clares there can be no law which will run contra to Islamic I

For example, in a civil case the parties are required tp sit bef

Hundreds of photos of the 2008 NAFUSA An- a party elder for a resolution of the dispute. The $ettleme
nual Conference are located on our website, costs could include the |def
www.nafusa.org. Links to photos of the cocktall Ambassador Schweich feels the country needs to bui

reception at the J.W. Marriott rooftop balcony a judiciary. There needs to be international coordination in

overlooking the Washington D.C. landmarks, ing the job. Presently, Italy is the lead nation in the proce

the CLE session. the Potomac River fall lunch and cannot do it. At present, there is no agreement|as to w

: A . judicial procedure will work.
crui se, the speaker 6s |di Hdrlné'lrp déjt faJlisz'Fegeliolled{o?o%u tone”q‘

. . The Dgpartmerit I

9 n the websi t_ €. Cli _C k-|on drﬁgrloﬁ)ble?nvir{ tfie"cou t}y. ifgeﬁt n°sf% Assistant Unit
link and let the photos pass in sequence without States Attorneys to train judges. After studying the situati
any effort on your part. DQOJ officials concluded a special court for drug cases was n

essary. Af ghani stan is|res




oin.evenue. Heroin account f or .40 %eyockent privilege m cauporate y
revenue. There are 150,000 hectares of poppy planéfm%gjepartment OP investigations, and the issue of

cultivation. Justice will treat the a corporation paying the coun-

The Ambassador feels that until the drug pro ' ; sel fees of its officers and em-
solved, the government will be unstable. The drugs a%%d%{—athn the same ployees during a criminal inves-
mining the countryds ecoas@mindividualk enedifgaiennt . uUntil ¢ h
downside to growing poppies, the drug trade will contirfp] ﬂibegiven for Coop_FiIip sought to explain the DOJ
big problem is that the Taliban is into the drug trade in a bi% for discl policy concerning the corpora-
way. NATO needs to get into thdr@menforcement. Dngrat'o , TOF QISCIOSUrE 5o s cooperat
agents have been sent in to train police officers. Un@b$atts, not for WaiVinnging a grand jury investiga-
drug problem is corrected_, there will be no negotiatiorjlinﬁggaﬂbmey client tion. He said_ DOJ has a com-

ing a stable government. e ) .. mon cause with the corporation
Al f the Uniameassad® thalidves she @ir di v i- Magkdri@p. t®protect the market place. He
the other countries pull ghans and Pakistanis blame said the corporation has a key
out it will be regarded agach ;ther for permitting terrorrole in providing records and Ifjey persl;)lnnel to c?lélpply inform
. ist traffic. tion. DOJ wants to prevent undue problems and disruption.

a total fallure.for NATO, Ambassador Filip said in the past DOJ has been criticized for de-
and NATO will no longegchyeich said more drug enmanding a waiver of the attorney client privilege in return f
be regarded as a recogforcement agents are neededcredit for cooperation. DOJ has also been criticized for wit
nizable force anywhere in answer to a question abouholding credit for cooperation where a corporation pays tf
t he waAmbassadat he DEAOs at t iattomndys fees bf itssoffigers anyl emplpyees during an inves
agents, he said the DEA Adgation. These policies have undergone recent review.
ministrator is sympathetic to the Filip said the attorney client privilege is the key to the
problem and is trying to secure funds to send more agentsgal system, and the goal of DOJ is to respect the rights of t

The issue of whether to conduct raids into Pakistewiigduals involved.
a very complicated dipl omat i cThedpO&lms madenseverdl neeisioRsadits poticg. nl
the United States is using their country as a scapegoat.wifl wew treat the corporation the same as an individual. Cre
make any raids into that country, there will be strongwéhtbe given for cooperation, for disclosure of facts, not
American reaction waiver of attorney client privilege. The prosecutors need fac
and is not interested in whether or not there is a waiver.

The advice given by the General Counsel might be

Schweich

cruci al as to how the <corp
waiver of this advice might
fense.

The DOJ will not consider whether the corporation
pays the legal fees of its officers and employees. The on
time this would be relevant if it is combined with evidence
purposeful obstruction.

The DOJ will no longer be concerned if there is a join
defense agreement between the corporation and its office
and employees. In determining whether the corporation h:
cooperated, the DOJ cannot use the fact that the corporati
has disciplined its employees. This fact is used only to dete
mine whether a remedial process has been completed.

Filip emphasized that th
PRESENTATION OF MARK FILIP, nonrcooperation is not to be considered evidence of guilt.

DEPUTY ATTORNEY GENERAL

Mark Filip was a federal district court judge, Northern
District of lllinois for two years. He resigned earlier this year to
take the post of Deputy Attorney General.

Filip said as a young college student in lllinois, he was
inspired to become a lawyer to be an Assistant United States
Attorney, after reading the publicity from Operation Greyland
conducted by the U.S. Attorney in Chicago.

Filip addressed the issue of the protection of the attor-




stances of fraud. He is required to notify both the| company
and the DOJ. If he discovers present ongoing misconpduct he is
to notify only the government.

Joe Warin

The decision to grant an NPA or DPA varieg with the
districts. He said the selection of a monitor is a patchwork quil
of procedures between districts. The monitor goes in after
\ . changes have been made| and
0The bible ogﬁilty%j?tigs afBYdhe. taA%bod
ship is the final agree-  corporation has its act together
ment between DOJ and  py the time the monitor arrives.
the corporation. It should The bible of how the monitor is

be the product of precise to act is the final agreement

Deferred Prosecutions and Corporate Monitors panel. just what is to be accom- DOJ. He urged that the docu-

plished -aoed mery Re the product of a great
Warin deal of wordsmithing. He ad-

PANEL DISCUSSION vised that the document bd very

o0Deferred Prosecuti ons pretise. IGlouldspelt ogtihow tefiing is 10 begerfgmded; how
to test the employee performance.

Jay Stepheésvioderator, Raytheon Company

James Robingbadwalder, Wickersham & Taft LLP, For-  Jim Robinson

mer Assistant Attorney General and current Corporate Monitor Robinson is currently serving as a corporate| monitor.

Gil SofférAssociate Deputy Attorney General It is a great service to the corporation to focus on the selection

Joe WarthGibson, Dunn & Crutcher LLP of the monitor. He said there has been a big dispality on the
method to select the monitor or how the monitor agreement

The panel discussed the use of Deferred Prosecgffigrld read.
Agreements and Non Prosecution Agreements and the use of There has been a call for legislation to force DOJ to
Corporate Monitors to oversee the agreement the corpdYEtRregulations for a monitor. Robinson is concerned about

has made with the government. the legislatiadnwhich will tell the monitor how to exergise his
discretion. Robinson feels the process needs more refinemen
Gil Soffer as to when to use a monitor.

Gil Soffer said the terms DPA and NPA are often con- Robinson raised the issue of how DOJ mangages the
fused. He said Deferred Prosecution Agreements mearmn@eier system. Who exercises operational control? He said
are charges filed and there is some agreement as to corihgr@@reement is really between the company and the monitor
reform while Non Prosecution Agreements means no cHd1gdaarties should ensure that the government dogs not be-
are filed, and the corporation and the government noneté@fBgsoverbearing in how the monitor operates. Hg said the
make an agreement for corporate reform. Both prograflOd- doesndot want to be |[in tf
clude cooperation between the corporation and the gé¥ernThe company should be able to control the fegs for the
ment, and an implementation of a compliance program. monitor. There should be a contractual agreement between

When should these programs be used? Soffer tgiccorporation and the monitor. The corporation should be
they are very valuable where there are enormous cBﬁ@eT.O Complain to the DOJ about the conduct of the monitor.
guences of a company being found gu||ty of federal Cﬁﬂhélg@se details should be sorted out at the time of eXECUting
such as Arthur Anderson. Soffer said it is appropriate todhg@greement.
corporate monitor where a particular expertise is required. He
said there is always an allegation that the DOJ will exercise its
discretion in favor of selecting former DOJ officials as monitors.

A monitor must be approved by a committee at the company,

and recommended to the DOJ. The ultimate approval is with

the Attorney General. The Monitor is independent of the com-

pany, and there exists no attorney client privilege as to commu-
nications to the monitor. The monitords primary| resp
to assess internal controls.

The monitor must report misconduct or other in-




internal dissention.
She noted there were a numbet débisions duir-

ing the first two years of the Roberts administration. Green-
house said a case that illustrated the conflict in the court is
District of Columbia v. Heller Second Amendment| gun
case. She said Justice Scalia who wrote the opinion for the
majority, and Justice Stevens, who wrote the opinipn for the
dissent both used the same ground, a review of originalism to
come to different conclusions. Many observers thought it was
really fought to a draw. Many critics who are generally in sync

Maureen Mahoney and Carter Phillips before the Supreme Court Wilkenson of the Fourth Circuit said Scalia had eng

with Scalia issued critical appraisals of his opinion. Judge Pos:
ner of the Seventh Circuit c
torical origins of the Second Amendment. Judde Harvie

ged in the

Panel. same type of judicial activism that Scalia regularly] disdains,
and had engaged in the same decision process that Scalia
criticized iRoe v. Wade

PANEL DISCUSSION Greenhouse said the great mystery is how the Bush
. administration Egs logt all the cases goncerni efrsons who
ORecent Cases & Pr acgichctatetafolaRahafoBay tobn. SheBiRbledtorh
Courto of the problems is the |admir
Maureen Mahoney, Latham Watkins tion plans did not in_clude the right to habeas corpusi|in the_fed-
eral courts. She pointed out that Alberto Gonzales had writter
Carter Phillips, Sidley & Austin an oped article in tiéew York Timés which he sdlig-
Linda Greenhouse, New York Times beas corpuwould be available to those persons. $he be-
lieved that some members of the Bush administration also
. NAFUSA member Jay Stephens moderated a RaBehhhabeas corpuhould be available to those persons
consisting of Linda Greenhouse, former Supreme Cou-IGeerated in Guantanamo. She thought if the adrinistratior
porter for thidew York Timeglaureen Mahoney, of Latham,q heen a bit more compromising and had offered|habeas tc
Watkins, a former Deputy Solicitor General and Carter RRliRgainees, the courts would have been more réceptive to
Sidley & Austin, a former Deputy Solicitor General. Botg RINlz gministration effort.
lips and Mahoney have argued over 20 cases before the Su- carter Philips said that Chief Justice Roberts|has tried
preme Court. , . to_get major decisions decided incrementally, instead of orders
Linda Greenhouse sees the court in transition. i@l 3 proad sweep. Scalia and Thomas are criti¢al of this
eleven years there were no new members and there Wasgach. Phillips thought that the last year was |a year of
small group dynamic. Then rapid change occurred with 40 ncremental decisions.
new members. She pointed out the decision this year of ppjjjips said the Chief Justice believes the cdurt could
Medellin v. Texashere a defendant from Mexico was nQlent more cases for review. In the past few yeard, the cour
given his right to be interviewed by the Mexican consulg{gs 8%cepted approximately 70 cases per year. The Chief
required by treaty. He received a death sentence. Thg, Sike believes it should be 100.
preme Court denied this relief, holding that the treaty is not self Phillips noted that there is a recent phenomenon of

-executing. Mexico went to the World Court on behalf gy the: nrosecutors and former jurists joining together in de-

defendant and approximately 50 other Mexican nationalg, held

of criminal cases. He said there was enormous confu-

in American jails. The World Court held the defendant had thg the federal sentencing area until the Apsead)f
right to see the Mexican consulate. Defendant asked forgsi@d% and Gawitre decided. He said there is a wanderful
of execution until the full Supreme Court could considgfitige of Justices in support of sentence reform that one can-

order of the World Court. Four members of Supreme (R in other areas.
voted in favor of a stay. It takes five votes to stay the enforce- ;4. reen Mahoney r

ment of ~a lower courtos ¢he §jpdneTBurt witk shébofsfle sdd the B4l
majority declined a stay. Each member of the minority giﬁﬁésing a trend of fair warning to defendants. S
dissenting opinion. Greenhouse said that in the era of &H’ig%mple the Arthur Anderson decision in which
that once pervaded the court, since four votes are enoygh {4 the old adage, ignorance of the law is not

grant certiorari, one of the members of the majority woul\eﬁ‘@\@ourt held there must be a conscious intent to
joined the minority to insure the case was heard. GreengaUs&he said this defense has been used in false
thought this was significant to show the dissention on the,Cputt-s e c Ut i on s wher e t he

The two other panel members disagreed on the significagggeAky they are objectively reasonable
the vote, and did not read the declination to stay as signifying

epresented Arthur Anderson in

arir
e cited as
the Court
n defense.
violate the
claims act

def ¢




Wittes said if criminal justice system should handle all
the terrorist prosecutibrtken a great deal of thought|must
be given as to what to do in the future. There must|be a rela-
tionship between detention and trial. The courts must recog-
nize the need for detention. He said detention is the thresholc
factor in a terrorism case. Generally there is no inglination to
go to trial as long as the suspect is detained. Wittes|suggestec
that the standard for detention should be raised, and the trials
be brought sooner.

Wittes suggested a national security court
fined procedural safeguards as a
prospective measure.  Wiltggre is a need for a
suggested that there be a trdyunal outside the pre-

Article 11l court, with ArticledHt federal court sys-

James Benjamin and Benjamin Wittes on the Terrorism Cases in judges presiding. There Shfu mé Therel is
Federal Court Panel. be a new procedure for this. .
court. Wittes said there is rf@l‘ﬁ'—cal about creating
PANEL DISCUSSION ing radical about creating ame@vW € -Benjamin
_ court.Ad hodribunals have balittes
OProsecuting Ter r oroboshtnthQughaitehshisttryn Feder |al
CouriPr o & Cono of the United States there have been such tribunals, Nurem-
berg War Crimes Tribunal, The Japanese War Crimes Tribu-

James J. BenjamiRormer AUSA, S.D.N.Y. nals, The Haig Tribunals, all specially created. There would be
Benjamin Witteauthor dfaw and Long WRrpokings a need to create an institution to handle the detainees, with
Institute Fellow procedural safeguards.

The two panelists presented the pros and cons of Wittes said, in all the special courts the key ig the right

prosecuting terrorists in the regular federal court systenidfapnsel. In the trial contiaet military commissions ¢ould
special military tribunals. handle more of those cases in an expedited manner|than regu:

T ) ) lar federal courts.

Benjamin said there has been a lot of widely accepted one Nafusa audience member asked the panhel mem-
criticism of using the regular federal court system to try pgéys why during World War I, the allies rounded ug hundreds
sons charged with terrorism against the United States. Aym@i enemy, and kept them confined for several years withou

issue is the detention of the 5 trial or habeas corpus access to the courts, but how these
iThe f eder adkfendantsi mi nal | piesent enemy members are getting special treatmeft because
tice system has done a Benjamin statedhthe Criminathey chose not to wear a uniform. The panel members agreec
good job trying terror- 1UStce system has done athat this was one of the most difficult questions to [answer in

. : good job to date trying terroryyis debate, as this is not a conventional war.
ists. There is no need fqkts. |t has led to reliable re-

special courts. There arsults, and no breaches of :

many t ool s Ccaity.aThereasmqt aneeg for Program Summary Articles of the

James Benjamin a new court, and there afe 2008 Washington DC Conference
many tools available. Were Written By

added there is no need for a new system of detention§ Benja- Peter Vaira

min distributed copiesino a . ge hit par

Pursuit of Justice, Prosecuting Terrorism Cases in the| FederélEB (bgr?n%ylvgﬁlg 19p[§ '827

Courté wh i caduthoted published by Human Ri

First, May 2008.

Wittes said he believes there is a need for a tribu
outside the present federal court system. He said the dif
ence between his method and that suggested by Benjami
an optical disparity. Wittes said the main object of the mili
proceeding is to keep the captive persons out of action.
should be done under the laws of war. He recognized
aside from keeping the suspects out of action, a prosecu
may be necessary. A big issue is what are the laws of de
tion. What body of law is to be applied? This is a hybrid ¢
flict.

Picturedi Mark Filip and Peter Vaira
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Meet Mike McKay

New NAFUSA President _
As U.S. Attorney for the Western District of Washingarady Recelves St Thomas

in Seattle from 1989 to 1993, McKay supervised the litigation of

many prominent lawsuits filed on behalf of or against the United More Award

States. It was McKay who decided the charges in the first flag

burning case in America, an action granted direct review by thgames S. Brady was honored by the Catholic Lawyers

United States Supreme Court. During his tenure, he reopggdesstion of Western Michigan as the recipient of the St. Tt
the office to more efficiently handle specialized types gh§8986re award.
involving drugs, environmental crime and bank fraud.

His interest in public service has led McKay to help T st. Thomas More Award, named for the Patron Saint
numerous political campaigns. He played leadership rolegy/&18, exemplifies the qualities of the namesake and recog
1988 and 2000 Bush campaigns and was the Washingtafy&datfe recipient for high ethical standards, spiritual growth

ViceChair of Bushheney 004 campai gellowshipl &nd atténfivenesB @ ledalfald sdtital issues that
merous campaigns of former King County Prosecutogfdeforality, justice and faith.

Maleng. He was vitwir of the Washington Citizens Commis-
sion on Salaries for Elected Officials and has served on and James S. Brad¥ has been practicing law since

chaired committees which 8 6RdHWoH NottEDhme'LAw shBot ifidgsadide s ©
Senators candidates for the federal bench. Mike was vige.c8a) on representing a wide range of business entities
of the Review Board that advises the Archbishop of Seg{{ig\3 medical professionals, and other individuals in crim
priest molestation allegations. He serves as a membep,atHi€ involving a wide variety of corporate, government, :
board of directors of the Legal Services Corporation, aftefReMihl crimesdde i s the chair of |
nominated by President George W. Bush and confirme Bui{8& group and former chair of the litigation Bction.
U.S. Senate in 2003. Brady is a former U.S. Attorney for the Western District of Mi

In private practice, McKay has represented numigl9Usg past president of the National Association of Forr
corporations and corporate officers facing government Inyestiggornevs.

tions. He also has supervised corporate internal investigations.
He has represented a variety of clients in civil matters, including e is | isted in AThe B

a major ashestos manufacturer facing personal injury A0S cial litigation, first amendment lawhitecoilar

and the Washington Public Power Supply System bonghifigEp defense, whitar criminal defense, and personal
in a $7.5 billion lawsuit against the State of Washington. injury litigationHe i s a Michigan fSu

McKay graduated from the University of WashingloddiQe andwwh o 6s Whaoa in Ameri ca
1973 with a B.A. in Political Science, with distinction. A 1976
graduate of Creighton University School of Law, where he re-
ceived in 2001 the Alumni Merit Award, McKay has an A.V. legal
rating by Martind&édaebbell. He was vice chair of the U.S. Attor-
ney General's Advisory Committee and is listed in "Who's Who in
America" and "Who's Who in American Law."




